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Introduction

Jamaica is internationally renowned for its vibrant tourism industry and potent Blue Mountain
coffee. However, less well known is a primary Jamaican export that has become one of the
mainstays of the island’s economy - bauxite, the raw material from which aluminum is produced.
Bauxite may not be as well-known as Jamaica’s tourism or coffee, but it is more widely consumed
globally. Bauxite is a rock which is mined out of the land and further refined into aluminum using
caustic soda and lime. Aluminum is then used for siding and windows in houses, to make electrical
appliances, pots and pans, kitchen foil, and more. As a highlight of aluminum'’s strategic

importance - 80 percent of an airplane's weight is accounted for by the metal.

In spite of aluminum’s importance, the means by which this important mineral is obtained —
mining, is fraught with problems and contradictions. Bauxite mining is an extractive industry
which causes significant environmental harm. Mining operations entail sacrifice by residents and
communities - especially those whose territories have been converted into mining concessions - as
well as sacrificing the environment. Upstream to downstream, the bauxite mining industry evicts
residents and communities from their land, pollutes water and air, destroys ecologies and
demolishes crop areas. The lifecycle of mining leaves behind degraded territories and deadly pit
sites, beginning prior to exploration and lasting long after the operation ends. These harms can
never fully be accounted for, its victims are poorly remediated and the corporate perpetrators are
usually unscathed. Behind the mosaic imagery of development through bauxite mining promoted
by the Jamaican government (GOJ) are real, rural communities under siege by mining companies

which have been granted licenses by state institutions complicit in this ecocide.

Using the Stop Ecocide Foundation’s Independent Expert panel’s human rights approach to
ecocide, this paper explores the accountability gaps that may be filled through an international
crime of ecocide. By using the environmental injustices caused by bauxite extraction in Jamaica
as a case study, the paper explores the severe, long-term harms which meet the conditions of an
environmental crime, and which should meet the conditions of an international crime of ecocide

perpetrated by multinational corporations.
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Capitalizing on Colonialism - A Brief History of Bauxite Mining in Jamaica

The origins of Jamaica’s bauxite-alumina industry can be traced to the 1940s, when North
American aluminum corporations incorporated Jamaican bauxite into the globalized maze of
mines, refineries, and smelters. The island’s proximity to North America, along with the
availability of suitable sites for ports, made it ideal for investment in this mineral. By 1957,
Jamaica was the world’s largest producer of bauxite and this provided a powerful symbol of a
world beyond the plantation, particularly for the first generation of nationalist leaders in Jamaica.
The penetration of the aluminum companies marked the shift from the economic ties of British
colonialism in Jamaica to North American domination. A closer look at the capitalist world's
aluminum industry reveals the enormous power of the forces confronting Jamaica in its attempt to
gain greater control over its natural resources. Even as the primary bauxite players changed over

the decades, the industry has remained a tightly knit oligopoly.

Almost in sync with the industry’s beginnings, Jamaican farmers became aware of the potential
harm to their environment, and began to sign petitions, write letters to newspapers, and hold
community meetings to discuss and contest the effects of bauxite mining on their communities.
Their concerns were well founded. By 1990 mining had caused extensive damage to the natural
ecology of at least 60,000 acres of rural land. At the same time, more than 200 million tons of
caustic red mud was produced by that time. This harm was compounded by the unfavorable
government revenue on each ton of bauxite mined which ironically, incentivized the state’s desire

for expansion in production and heightened environmental degradation.

The areas in Jamaica where bauxite is mined are mostly located in territories inhabited by rural
and Indigenous populations that have been historically marginalized. Mine sites affect ecosystems
which are important as a source for community livelihood, biodiversity, and are key in regulating
the climate. However, the delicate ecosystem is eroded as the bauxite refineries spew particulate
matter containing silica, iron, nitrate oxide, carbon dioxide and other toxins into the air, and the
trains and trucks that transport the bauxite and alumina also add to the pollution. Locals living
within a ten-mile radius of the factories suffer from increased health problems, in particular
respiratory problems such as asthma, sinus infections and allergies. Residents also complain of eye

and skin ailments and autoimmune illnesses.
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Further, previously productive agricultural lands have been replaced by gouges, pits, scarred
landscapes, sink holes, vast chasms, and wastelands with a thin veneer of topsoil. The mining has
resulted in pits left open after decades because technically there is still bauxite in them that can be
extracted. In one large mined out pit covered by concrete, there is a mass grave of people whose

graves were audaciously in the way of miners and were therefore dug up and moved.

While these disastrous impacts should easily lead to compensation for the victimized and severe
criminal penalties for the transnational perpetrators, alas, this has not been the case. The GOJ has
never tracked or kept records of the public health effects of the industry, and the common practice
for community members who complain of illnesses is to be sent to mining company affiliated
doctors who naturally lack impartiality. The impacts on workers exposed over long periods of time
is likely even worse than those of community members, and there are anecdotal stories of early

deaths to cancer. What then are the legal remedies for these environmental injustices?

White (2013) notes that the social construction of legality and illegality plays a significant role in
the study of environmental harm. From a criminal justice perspective; this explains why the
concept of environmental crime is consistently under-valued in law. Environmental law as a body
of law is a relatively new concept. Prior to the 1960’s, some of the issues now dealt with in
environmental law were governed by the laws concerning nuisance. It does not help that as the law
in this area has developed, it has been viewed as “white collar crime”. White collar crime is
sometimes viewed as a “victimless crime” and is significantly underreported. This treatment of
environmental offences has affected the way it is viewed in international law and in the domestic

laws which implement treaty provisions prohibiting environmental harm.

In relation to bauxite mining, it makes sense that the need to prevent harm but encourage the
underlying productive activity is the reason for this “tipping point of illegality”. As posited by
Cohen (1991), it is important that the law does not operate to “over deter” corporations engaged
in the underlying activity. At the end of the day commerce is meant to facilitate and foster
development. The regulatory framework should not cripple that endeavor. This challenge has led
to the compartmentalization of environmental risk: specific events or incidents attract sanction,
whereas wider legislative frameworks may set limits on other environmentally harmful practices

while permitting them to continue (White, 2013), as is the case with bauxite mining in Jamaica.
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The critical question is: are the adverse effects caused by bauxite mining in Jamaica harmful to the
extent that they should be “criminal?”” Lin (2006) defined “environmental harm™ as “a setback to
human interests that community norms have deemed to be significant.” In White’s (2011) view
however, “harm” in the context of environmental crime is “an actual danger or adverse effect,
stemming from direct and indirect social processes, that negatively impinges upon the health and
well-being and ecological integrity of humans, specific biospheres and non-human animals”.
White’s definition is wider than Lin’s and contemplates harm to non-human life forms. However,
one may argue that if such harm to non-human life forms is to be criminalized it is presumed that
it must result in some injury to the public at large or is abhorrent to the public (human) interest on
some level as well. The necessity of linking this kind of harm with protecting human interests is
perhaps of more importance in developing countries like Jamaica. Otherwise, state policymakers
may not see the need to channel money and resources into curtailing such harm as justifiable. Yet
with these challenges in mind, should local harms by multinational corporations become a matter

for the international criminal justice system?
This question may be best considered by referring to White (2013) who posited that:

a. Wrongdoing is often perpetrated by states themselves, yet it is nation-states that define
what is criminal, corrupt and unjust. Therefore, it is necessary to develop definitions of
crime by which crime can be measured outside the restrictiveness of state laws and are
more universal in nature. This is particularly relevant in the context of transnational crime
in which the offending jurisdiction seeks out locales with less rigid environmental

protection laws than that of their own country.

b. Harms perpetrated by powerful organizations, such as transnational corporations, are
most often dealt with by the state using civil rather than criminal remedies. This reflects
the capacity of those in power to shape laws that do not criminalize their activities,
despite their outcome. (White, 2013)

c. The concept of environmental harm cannot simply be bound by an economic-based

analysis.

The Jamaican case highlights the extent to which governments and state institutions remain

wedded to the dominant neoliberal extractivism development model, which offers access to
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resource for extraction at the expense of its environmental health. Further, through local
regulations the capacity of the state to regulate environmental impacts resulting from bauxite
mining, are in this instance not absent, but are largely weak and ineffectual when faced with the

opportunity for foreign direct investments.
Playing Dirty: The Environmental Impacts of Bauxite Mining

One of the main impacts of the bauxite-alumina industry on public health in Jamaica has been its
effect on air quality. PM10 and PM2.5 are the main particulate matters (PM) that have been
observed within the vicinity of bauxite activity. Bauxite dust is classified as a “nuisance dust,”
consisting of coarse particles that compromise environmental amenity, damage machinery,
decrease visibility, or act as an irritant substance, is transported by the wind from excavation,
blasting, and transport. “Nuisance dust” is generated by tailings facilities, stockpiles, waste dumps,
and haul roads. Exhaust emissions arise from mobile sources (cars, trucks, heavy equipment) and

gases from fuel combustion and mineral processing.

PM10 and PM2.5 include inhalable particles that are small enough to penetrate the respiratory
system and their health impacts are well documented. According to the World Health Organization
(WHO), there is no ‘“safe level” for PM10 and PM2.5, and PM2.5 (fine particles) presents a
stronger risk factor than PM10. Exposure to both PM10 and PM 2.5 can cause emphysema,
pneumonia, tuberculosis, cancer, acute respiratory distress syndrome (ARDS), respiratory distress
syndrome, pulmonary oedema, and asthma. Diseases such as these, which result in reduced oxygen
being delivered to the tissues of the human body, can result in damage to every major organ. Other
air pollutants, such as sulphur dioxide, cause corrosion to building materials, including “zinc”
roofs, soiling of personal property (such as clothes hung out to dry) and damage to crops and

vegetation.

Residents who live in close proximity to bauxite mining areas, residue disposal areas (mud lakes),
haul roads and processing facilities frequently and consistently complain of asthma in children,
allergies, damage to roofs, contaminated water supplies, damaged personal property, lack of soil
fertility, impacts on crops, noxious smells, and dust. Communities have also contested the amount
of compensation given for so-called “nuisance dust,” how it is distributed and to whom, and also

cite the industry’s failure to keep reparative promises.
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One privately funded 2007 study in Jamaica which investigated the pattern of selected reported
respiratory illnesses in these communities at specified intervals within a 10-kilometre radius of the

same bauxite mining plant found that:

* The average levels of PM 10 exceeded the national acceptable average of 50g/m3 at one
to six miles from the bauxite processing plant. An excess of PM2.5 was observed within a

one to ten-mile radius.

* 37 percent of adults and 21 percent of children living within six miles of the facility
suffered sinusitis. Asthma afflicted 23 percent of adults and 26 percent of children.
Allergies were markedly more prevalent among those who lived closest to the plant than

in control groups.

* Particulate Matter (both PM10 and PM2.5) measured within the study area contained
alumina and sodium particles which were both associated with bauxite mining and

processing.

* The incidence of eczema, hives/rashes, asthma, allergic conjunctivitis, hay fever/allergic
rhinitis, wheezing, headache, eye symptoms, cough, shortness of breath, Body Mass Index
(BMI) and hypertension were also investigated and these incidences were found to be

heightened as a result of the close proximity to mining sites.

The harm caused to these Jamaican communities is obvious, and the argument surrounding the
international criminalization of practices which cause such harm may be required for the protection

of human and environmental health.
Whither an International Crime of Ecocide?

With respect to developing sanctions for the harms caused by bauxite mining companies in
Jamaica, criminal justice practitioners must consider several factors. Firstly, governments often
place corporate and personal interests over the citizens of their jurisdictions based on the extent to
which corporate profits may be translated into investment dollars. Therefore, they cannot be solely
relied upon to protect their citizens locally from environmental crime at the hands of transnational

corporations.
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Further, traditional crimes are clearly defined legally, but an argument for labelling adverse
environmental impacts by transnational companies a crime may lack support based on its often-
abstract nature. At present, in addressing this contentious issue, scholars and policymakers often
consider one of two extremes - the enactment of a ban or treaties. However, a proposal to address
this crime must be considered within reason. Even if the international community succeeded in
implementing a mining ban on transnational corporations that cause consistent and significant
environmental harm in developing countries, these countries will still remain vulnerable to other
related activities. Therefore, unless effective global machinery is in place to control and manage
transnational mining companies, populations in these countries will remain vulnerable to other,
similar harms. At the other end of the spectrum, is the continued use of “soft laws” imposed by
international treaties, which have little deterrent value, particularly in the face of the huge financial
returns to be gained globally from mining. Historically, civil penalties and moral suasion have

not proven to be much of a deterrent in preventing corporate crime.

Accordingly, an argument for the introduction of ecocide as the fifth crime under the jurisdiction
of the International Criminal Court would be well supported based on the recommendation of the
Stop Ecocide Foundation’s Independent Expert Panel?, convened in late 2020. This panel,

comprised of twelve international lawyers from diverse backgrounds, defined ecocide as:

“unlawful or wanton acts committed with knowledge that there is a substantial likelihood of severe
and either widespread or long-term damage to the environment being caused by those acts.”

[emphasis added]

Using this definition, the environmental harm being caused by multinational bauxite mining
companies in Jamaica would meet the conditions for ecocide if this was enacted into international
law. The definition of “wanton” used by the Independent Panel for the purpose of their report is
reckless disregard for damage which would be clearly excessive in relation to the social and

economic benefits anticipated. As with traditional crimes that are premeditated and result in

2 The Independent Expert Panel for the Legal Definition of Ecocide convened by the Stop Ecocide Foundation
issued its Commentary and Core Text in June 2021. Available at
https://staticl.squarespace.com/static/5ca2608ab914493c64ef1f6d/t/60d1e6e604fae2201d034071/16243688
79048/SE+Foundation+Commentary+and+core+text+rev+6.pdf
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serious harm and death, ecocide in the case of the bauxite industry is in fact, “wanton” with

significant evidence of its impact which should serve as precedence.

Further, according to the Independent Panel, “severe” refers to damage which involves very
serious adverse changes, disruption or harm to any element of the environment, including grave
impacts on human life or natural, cultural or economic resources. As has been highlighted
throughout this paper, bauxite extractive mining has had an insidious long-term effect on Jamaica’s
environment. The most visible impacts during mining include the removal of agricultural
vegetation or native forests, the elimination of mineral-bearing soils, and the physical reshaping
of the landform. These changes have impacted the processes which drive the geo-biological
formation of new soils, regulate microclimates (e.g. air temperature, relative humidity), and govern
the movement of water within and beyond the mining area (e.g. how rainfall is locally intercepted

and channeled to the surface; subsurface penetration, water storage, catchment outflow).

“Widespread” is defined by the Independent Panel as damage which extends beyond a limited
geographic area, crosses state boundaries, or is suffered by an entire ecosystem or species or a
large number of human beings. In a country as small as Jamaica, with a population of 3 million
people across 10,991 km?, even a comparatively “limited geographic area” elsewhere would
represent the entire country of Jamaica in terms of its impact. Therefore, while bauxite mining
occurs in the central and western portions of the island, the entire island is impacted by the
migration of dispossessed farmers to the urban core - where there is no farmland, the displacement
of Indigenous Maroon communities from their land and symbolic and cultural artifacts, and the

additional burden to the island’s skeletal healthcare system.

To further advance the case for ecocide - on July 16, 2005, an abandoned, “remediated” bauxite
mining area became a watery grave for five Jamaicans when rains from Hurricane Emily battered
the island®. Ironically, the bauxite mine which was dug thirty-years prior to this incident, was
certified as restored and rehabilitated despite the continued erosion and glaring red mud tailings
which remained. This is because of the nature of bauxite mining which renders the land so

deteriorated that efforts at restoration are usually futile. The Independent Panel defines “long-

3 MiningWatch Canada, September 7, 2005. https://miningwatch.ca/categories/company-country-issue/country/latin-
america-and-caribbean/jamaica
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term” damage as that which is irreversible, or which cannot be redressed through natural recovery
within a reasonable period of time. As evidenced by the loss of life noted above which was
subsequent to remediation efforts, the environmental costs of bauxite mining meet this condition.
Further, according to a report from the Jamaica Environment Trust*, people from a mining
community in St. Ann spoke of the topsoil put back as remediation as «. . . too shallow to sustain
vegetable crops,” while for others involved in the farming of sweet potatoes, . . . the best in the
world,” were said to have taken a blow. Thin soil, also, is unable to . . . resist heavy rainfall,”
leaving pasture growth vulnerable. Often, farmers said, there was a failure to properly spread
topsoil. Instead, . . . after two to three years you might be able to rear a few goats and cows on

the grass, but fruit trees are all gone — their roots need deeper soil.”

The implementation of stringent international environmental law with punitive and criminal
sanctions for deterring and punishing ecocide is ideal. International criminal law already sanctions
acts that cause widespread and severe damage to the environment during wartime. It seems absurd
that the same policy should not apply during peacetime. As has been illustrated, the harm from
bauxite mining is glaringly obvious and is being carried out on the basis of perceived benefits and

costs.
Conclusion — When Ecocide comes Home to Roost

An emphasis on widespread or long-term damage to the environment, cannot be adequately
measured by law without also examining the negative impact this damage has on human beings.
After all, the environment is in many ways a voiceless victim, without the ability to demand
pecuniary awards and/or criminal prosecution. The Independent panel’s proposed definition of
ecocide therefore rightly captures both the ecocentric and anthropogenic nature of environmental
harm. Yet, though ideal, it must be noted that international criminalization presents its own
challenges. Any kind of criminalization at the international level requires transnational compliance
with the existing treaties and protocols and co-operation between nation states. The work of urging
compliance is being carried out by the Implementation and Compliance Committee of the Basel
Convention, which was established in 2002 under Article 15, paragraph 5 (e) of the Convention.

The mandate of the Committee includes: (i) the implementation and compliance with specific

4 https://www.jamentrust.org/new-publication-red-dirt/

10
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obligations under the convention, (ii) providing training for customs officials, and (iii) providing
technical and monetary assistance for member states. The work of the Committee provides an
answer to some of the challenges which developing countries such as Jamaica face. The provisions
in particular for technical support for testing of hazardous waste from bauxite mining could assist

with enforcement efforts.

In addition, greater mechanisms for the exchange of information between signatories is crucial for
prompt prosecutions and the establishment of watch lists for offenders. This may be done through
Multilateral Memorandums of Understanding for the provision of mutual assistance through
information sharing. The Basel Secretariat also assists with the timely reporting of incidents by
states. This would result in the Secretariat notifying affected countries and assisting with the

resolution of incidents.

Further definitional issues concerning the meaning of “environmental crime” must be addressed
at the treaty level and in the domestic legislation. It should be clear what activity is being
prohibited. This kind of clarity must also engender harmonization in enacting legislation among
signatories. Enactment (and harmonization) of course, necessitates the political will to implement
the provisions of the Basel Convention. This will require agreement in the perception of the nature

of environmental harm among nation states.

Also, a major concern within the criminal justice arena is what entity will monitor and enforce
adherence to transnational environmental law? Currently, INTERPOL provides information to
support the work of prosecutors of environmental crime internationally. INTERPOL also has the
framework for monitoring and enforcing environmental harm by corporations through its
operational tools and services for cross border intelligence gathering and analysis. It further
appears that INTERPOL already recognizes its role in fighting crime in this area. As aptly stated
by the former Executive Director of Police Services of Interpol, Jean-Michel Louboutin:

Environmental crime worldwide in all its forms represents a serious threat to the world’s global
security, ecosystems and economy. It represents one of the fastest-growing crime area, fanned by
expanding crime networks, profits, and weak criminal penalties.” He further noted that “the fight
against environmental crime must involve collective efforts by law enforcement, governments,

international organizations and the private sector. (2013)

11
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Despite the development of such enforcement and sanctioning mechanisms, there remains
however the issue of sovereignty which is of paramount importance in establishing who has
jurisdiction with respect to prosecuting crime. International criminalization is not likely to be
subsidiary to domestic forms of criminal law. Here opponents of criminalizing environmental by
transnational corporations would argue that this proposition would impose on the ability of local
jurisdictions by internationalizing issues that could be handled just as well domestically. Yet there
is evidence that some countries, such as Jamaica may lack that will or ability and, in these
instances, enforcement by an international court would be most effective subsequent to an

investigation by an international policing body such as INTERPOL.

The transnational market facilitated by globalization will generally bring economic benefits; but
most of these same activities carry potential health and environmental problems with them. This
IS because at the heart of extractivism and the current neoliberal development model is the
predatory exploitation of the world’s vulnerable people and nature. Despite the challenges to
implementation it is more urgent than ever that through international law, alternatives to this
destructive model of resource extraction, and capitalist accumulation, are championed, and greater
emphasis placed on the preservation of human and environmental life instead of commodities for

profit.

12
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